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DETAILED ACTION 

Currently, Claims 1-9 are pending. Claims 1-8 are examined on the merits. 

Election/Restrictions 

Applicant's election without traverse of Group I (Claims 1-8), the species fruit and 
yoghurt and strawberry, in the reply filed on April 25, 2008 is acknowledged. 

Claim 9 is withdrawn from further consideration pursuant to 37 CFR 1 .142(b) as 
being drawn to a nonelected group, there being no allowable generic or linking claim. 
Election was made without traverse in the reply filed on April 25, 2008. 

Claim Objections 

Claims 2-4 are objected to because of the following informalities: 
The "~" is not a proper notation. Please use a "-" line or the word "to." 
Appropriate correction is required. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 4 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 
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Claim 4 states that the composition further contains starch but then states that it 
can be present at 0 amount. This makes it unclear if starch is actually required in the 
claim. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1, 5, 6 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Bourriot etal. (FR 281 1997 A1). 

Bourriot et al. teaches composition for cosmetic formulation with pectin (a 
vegetable extract), xanthan gum, mannan at 10-50 wt% with yogurt (Abstract). 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-5 are rejected under 35 U.S.C. 103(a) as being unpatentable over 



Giddey et al. (US 505321 9) and Clarke et al. (US 6350594 B1 ). 
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Giddey et al. teaches cosmetic composition containing yogurt in powder form 
(column 2, lines 21-22). However, it does not teach xanthan gum and mannan and their 
concentrations. 

Clarke et al. teaches cultured plant cell gums, xanthan gum (column 4, line 23) 
and mannan (column 6, line 29) are used in cosmetic products (Abstract). 

The references do not specifically teach combining yogurt with xanthan gum and 
mannan together. The references do teach that the ingredients are used in cosmetic 
formulation (see discussion above). As discussed in MPEP 2144.06: 

It is prima facie obvious to combine two compositions each of which is taught by 
the prior art to be useful for the same purpose, in order to form a third composition to be 
used for the very same purpose.... [T]he idea of combining them flows logically from 
their having been individually taught in the prior art. 

Thus, is would be obvious to combine yogurt with xanthan gum and mannan 
because they are taught in the reference to have the same purpose. 

The references do not specifically teach adding the ingredients in the amounts 
claimed by applicant for cosmetic composition. The amount of a specific ingredient in a 
composition that is used for a particular purpose (the composition itself or that particular 
ingredient) is clearly a result effective parameter that a person of ordinary skill in the art 
would routinely optimize. "[W]here the general conditions of a claim are disclosed in the 
prior art, it is not inventive to discover the optimum or workable ranges by routine 
experimentation." In re Aller, 220 F.2d 454, 456, 105 USPQ 233, 235 (CCPA 1955). 
Thus, optimization of general conditions is a routine practice that would be obvious for a 
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person of ordinary skill in the art to employ. It would have been customary for an 
artisan of ordinary skill to determine the optimal amount of each ingredient to add in 
order to best achieve the desired results. Thus, absent some demonstration of 
unexpected results from the claimed parameters, this optimization of ingredient amount 
would have been obvious at the time of applicant's invention. 

Claims 1-8 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Giddey et al. (US 5053219) and Clarke et al. (US 6350594 B1) as applied to claims 1-5 
above, and further in view of Breazu et al. (RO 80928 A). 

Giddey et al. teaches cosmetic composition containing yogurt in powder form 
(column 2, lines 21-22). However, it does not teach xanthan gum and mannan, their 
concentrations, strawberry and pack. 

Clarke et al. teaches cultured plant cell gums, xanthan gum (column 4, line 23) 
and mannan (column 6, line 29) are used in cosmetic products (Abstract). 

Breazu et al. teaches a cosmetic film-forming mask with strawberry juice 
(Abstract). A mask is intrinsically in a pack. 

The references do not specifically teach combining all the ingredients together. 
The references do teach that the ingredients are used in cosmetic formulation (see 
discussion above). As discussed in MPEP 2144.06: 

It is prima facie obvious to combine two compositions each of which is taught by 
the prior art to be useful for the same purpose, in order to form a third composition to be 
used for the very same purpose.... [T]he idea of combining them flows logically from 
their having been individually taught in the prior art. 
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Thus, is would be obvious to combine all the ingredients together because they 
are taught in the reference to have the same purpose. 

The references do not specifically teach adding the ingredients in the amounts 
claimed by applicant for cosmetic composition. The amount of a specific ingredient in a 
composition that is used for a particular purpose (the composition itself or that particular 
ingredient) is clearly a result effective parameter that a person of ordinary skill in the art 
would routinely optimize. "[W]here the general conditions of a claim are disclosed in the 
prior art, it is not inventive to discover the optimum or workable ranges by routine 
experimentation." In re Aller, 220 F.2d 454, 456, 105 USPQ 233, 235 (CCPA 1955). 
Thus, optimization of general conditions is a routine practice that would be obvious for a 
person of ordinary skill in the art to employ. It would have been customary for an 
artisan of ordinary skill to determine the optimal amount of each ingredient to add in 
order to best achieve the desired results. Thus, absent some demonstration of 
unexpected results from the claimed parameters, this optimization of ingredient amount 
would have been obvious at the time of applicant's invention. 

Conclusion 

No claim is allowed. 

Contact Information 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Catheryne Chen whose telephone number is 571-272- 
9947. The examiner can normally be reached on Monday to Friday, 9-5 PM. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terry McKelvey can be reached on 571-272-0775. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Catheryne Chen 
Examiner Art Unit 1655 



/Susan Coe Hoffman/ 

Primary Examiner, Art Unit 1655 



